
Adapting to a changing 
environment 
BEPS

The final recommendations from the OECD’s 
base erosion and profit shifting (BEPS) project 
were released on 5 October 2015. The 
recommendations were endorsed by the 
G20 Finance Ministers on 8 October 2015 
and they renewed their commitment for 
rapid, widespread and consistent 
implementation of the measures. 

What are the OECD’s recommendations 
trying to achieve?

What are the specific proposals in respect of 
indirect taxes?

Changes recommended under the BEPS action plan 
will fundamentally alter international tax rules. The 
action plan categorised its various areas of focus into 
three themes: addressing substance; coherence of 
the international tax system; and transparency.

Substance actions seek to align taxing rights with 
the relevant value-adding activity. Coherence 
actions aim to remove gaps and ‘black holes’. 
Transparency actions look to provide significant 
additional disclosure.

In addition to the various items grouped under these 
themes, the action plan also seeks to address digital 
business, improve dispute resolution and create a 
multilateral instrument for rapid updating of 
bilateral tax treaties.

Whilst the vast majority of the recommendations are 
focused on corporate tax and transfer pricing, there 
are also specific proposals in respect of indirect tax.

Furthermore, and perhaps less obvious to 
businesses at this stage, there are, in our view, likely 
to be considerable knock-on effects for indirect taxes 
as a result of the wider corporate tax and transfer 
pricing (TP) proposals and the way businesses 
respond to these.

Action 1 in respect of the Digital Economy, contains 
specific references to BEPS issues arising with 
respect to indirect taxation, namely:

1. B2C supplies.

2. Remote digital supplies to exempt businesses/
remote digital supplies to multi-location 
enterprises.

3. VAT/GST on low value imports.

Recommendations to address these issues are:

1. The place of supply for B2C services should follow 
the destination principle i.e. collection of VAT on 
B2C transactions in customer location. To 
support this change, a simplified registration and 
compliance regime, similar to the EU Mini One 
Stop Shop, should be put in place for 
non-resident suppliers. 

2. For B2B ‘remote digital’ supplies, the place of 
supply should be where the customer’s business 
establishment is located (where established in 
more than one jurisdiction, taxation should 
accrue to where the establishment using the 
service is located), with a requirement to apply 
a reverse charge.

3. Models to improve the efficiency of the collection 
of VAT on low value goods should be evaluated, 
with a view to then lower or remove the relevant 
VAT thresholds.
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Avoidance of permanent establishments Country by country reporting

The final OECD recommendations on Action Point 7 
reduces the permanent establishment (PE) threshold 
with a focus on expanding the scope of PEs created 
by dependent agents.

As a result, it is likely that businesses will have to 
recognise more PEs and therefore the question of 
VAT establishments associated with those PEs and 
supplies there from will also come to the fore.

Many countries outside the EU do not distinguish 
between a VAT fixed establishment and a PE for 
corporate tax purposes and therefore the lowering of 
the PE threshold is likely to result in an increased 
number of VAT fixed establishments for business 
operating internationally.

For the EU countries, as there is no legislative direct 
link between VAT fixed establishment and tax 
permanent establishment under EU VAT law this 
risk should be lower. But, in a number of Member 
States, in practice, a PE can already lead to a 
presumption that there is a VAT establishment. 

Finally, businesses considering changes to current 
operating models such as commissionaire structures 
as a result of the reduced PE threshold, will also have 
to consider the knock-on VAT implications of any 
such changes, including:

• Impact on place of supply of (goods &) services;

• Impact on who has to account for local VAT –
Intervening and receiving establishment test;

• Systems need to capture additional VAT 
accounting and invoicing requirements;

• Penalties and interest on under-declarations;

• Cost of negotiations and re-invoicing.

BEPS Action 13 recommends a three-tiered approach 
to transfer pricing documentation for multinational 
enterprises (MNE), with arguably the most 
important change being the requirement for a 
country-by-country report (CBCR) containing 
data on the global allocation of the MNE’s income 
and taxes.

These requirements will go live from 1 January 2016 
and whilst the disclosures are primarily to be made 
for direct tax purposes the information contained 
therein could be used to sense check VAT positions 
and may also bring to light additional transactions 
which are taxable supplies for VAT purposes or 
constitute items to be included in the customs duty 
value of imports.
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Which of the other recommendations are likely to have the greatest 
impact for indirect taxes?

TP outcomes

The recommendations arising from BEPS actions 
8-10 will increase the focus on transfer pricing and 
the analysis of issues relating to the arm’s length 
principle, and transfer pricing adjustments will be in 
the spot light more than ever.

Transfer pricing adjustments are not always neutral 
for indirect tax purposes and can generate additional 
VAT and customs duty costs on top of the actual 
adjustments if not considered carefully. 
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What next?

• Ensure that the indirect tax impacts of BEPS are 
recognised and identified.

• Proactively engage with corporate Tax and transfer 
pricing colleagues regarding the changes.

• Monitor the implementation of the recommendations 
as relevant to your business – Changes to treaties, TP 
guidelines, or domestic law-unilateral actions by states.

• Anticipate, plan for and respond to the behavioural 
impact that these changes will have on business/
tax authorities.
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